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NON-JUDICIAL FORECLOSURE:   

UPDATE OF RECENT CASELAW 

BY 

JOHN F. BURY 

 John “Jack” Bury is an attorney with Winston & Cashatt, Lawyers, in Spokane, 
Washington.  Mr. Bury received his B.A. from Gonzaga University in 1971, and his J.D. from 
Gonzaga in 1975.  His practice has emphasized real estate and real estate based lending. 
 
 

I.   The Rationale of The Statutory Scheme 

 In 1965, the Washington Legislature enacted the Washington Deed of Trust Act, which 
specifically provides for non-judicial foreclosures. 
 The statutory scheme is designed to be shorter and less expensive for Lenders.  While 
Borrowers are entitled to a less costly foreclosure process, and relief from deficiency liability (on 
non-commercial loans), Borrowers also no longer have a right of redemption and narrow grounds 
to challenge the Trustee’s procedure. 
 The Supreme Court has noted that the advantages to Lenders encourages land-backed 
financing by assuring Lenders a reliable method for realizing on their security interest.  Glidden v. 
Tacoma, 111 Wn.2d 341, 305. 
 For a long time, the Courts held that technical deviations in the strict foreclosure process 
did not derail the process. 
 With the collapse of the real estate based lending in 2009, an avalanche of foreclosures 
inevitably fomented both legislation, federal and state, and litigation. 
 The Lenders needed to seek deficiencies in the face of their own capital requirements. 
 Washington State adopted major amendments to the Deed of Trust Act in 2009; in 2011 
added the Foreclosure Fairness Act; and amended again in 2012.  All these amendments are direct 
responses to Borrowers’ previously limited rights and bargaining position. 
 There is the pre-default “meet and confer” requisite.  The post Notice of Default, state and 
federal mediation program.  Short sale notices can now implicate the Consumer Protection Act. 
 A series of five cases, most recently February 13, 2014, elucidate new Borrower’s rights 
and remedies in a new balance with Lenders. 
 

II. Non-Judicial Foreclosure Procedure 

A. REQUISITES TO NON-JUDICIAL TRUSTEE'S SALE 

I. Deed of Trust. 

1. Contains a statement that property is: 

A. Used in an operation that produces crops, livestock or aquatic goods, 

RCW 61.24.020. 
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B. Recorded in the Auditor's Office: 

1. Indian trust land might be recorded in Portland or Spokane BIA title 

offices 

C. Contains a power of sale. 

2. A default has occurred in: 

A. The obligation secured; or 

B. Covenant of the grantor. 

3. No court action is pending which was COMMENCED BY THE BENEFICIARY 

to seek satisfaction of the obligation secured. 

4. The Trustee must have a street address for service of process. 

II. At least thirty (30) days before the Notice of Trustee's Sale. 

A. Recorded, transmitted or served, written Notice of Default with statutory 

requisites, sent certified or registered mail, and 

B. Either posted or personally served. 

III. At least 90 days before Trustee's Sale. 

A. Record Notice of Trustee's Sale. 

B. Trustee shall send certified registered Notice of Sale to: 

1. Borrower/grantor and Guarantor; 

 2. Junior recorded beneficiary; 

 3. Any Vendee’s recorded interest; 

 4. A Lessee’s Junior recorded interest; 

5. Any subordinate lien holder; 

6. Holder of a judgment; 

7. Occupants of a single family residence or condo with less 

than five residential units, without any recorded interest, 

may be addressed simply to "occupant"; 

8. Post conspicuously. 

9. Send an extra notice to the Department of Treasury 30 days 

before the sale. 
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IV. Notice of Foreclosure. 

V. Preserve a deficiency claim against a guarantor(s): 

A. Notice of Default 

B. Notice of Foreclosure, and 

C. Notice of Trustee's Sale. 

Of "commercial loan" by sending: 

1. At the same time as Notice is given to the grantor of the Department of 

Treasury; 

2. Containing notice of resulting liability for difference between greater and 

the secured amount of debt; 

3. No right of redemption. 

4. Collection suit must be filed in one (1) year after the sale date. 

5. Fair value defined in RCW 61.24.005.  It is a value determined by a court 

of adjudicator as a "most probable price" payable in cash after reasonable 

exposure to the market under conditions requisite to a fair sale with prudent, 

knowledgeable parties for their self-interest without duress. 

B. THE HOUSING COUNSELOR NOTICE. 

 In 2012, additional notification requirements were added to the Washington Deed of Trust 

Act.  RCW 61.24.030(8)(k).  Where the real property is owner-occupied residential, a statement 

shall be prominently shown in the Notice of Default. 

1. Contact a housing counselor or a Washington attorney [to] refer you to 

mediation if you might benefit. 

2. Deadline.  Mediation must be requested between the date of receipt of the 

Notice of Default and no later than twenty (20) days after the Notice of Trustee's Sale is 

recorded. 

3. The mediation program can be no cost to the owner through the Washington 

Housing Finance Commission or HUD. 

SHORT SALE 

A. In 2011, a short sale provision was added to the Washington Deed of Trust Act.  In 

a short sale, the met proceeds are insufficient to pay in full the debt secured by the 

first Deed of Trust.  RCW 61.24.026. 
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B. This process and the owner's rights are time sensitive. 

C. The owner must make a written offer to the senior beneficiary to accept the entire 

net proceeds to facilitate closing – to be received prior to issuance of Notice of 

Default. 

D. While acceptance is within the sole discretion of the senior debt holder, failure to 

respond in writing with an acceptance/rejection/counter-offer within 120 days, 

affords the seller an action for damages. 

E. This short sale statute does not apply to deeds of trust securing commercial loans; 

securing obligations where the owner is not the borrower or guarantor; or 

seller-financed sales. 

THE RCW 61.24.030(8) NOTICE. 

A. The beneficiary may not issue the Notice of Default until thirty (30) days after 

satisfying the due diligence requirement and no response from borrower; or 

B. If borrower responds, the 90 days after initial contact was initiated. 

C. Due diligence starts with a letter and a telephone call.  The minimum requirements 

of the letter detail housing counseling, bankruptcy, toll free telephone numbers for 

HUD and State Department of Commerce program, and more accommodations in 

simple to understand form.  If a borrower requests a meeting, the lender MUST 

meet before the Notice of Default is issued.  An assessment of the borrower's 

financial abilities and a discussion of options to modify or restructure the loan 

MUST occur during the meeting.  The meeting may be telephonic, but must be 

face to face if requested in writing within the first 30 days of contact.  A person 

with lender authority must be at the meeting or on the telephone. 

D. The Deed of Trust beneficiary MUST post a link on its website nonresponse 

detailing options for avoiding foreclosure, a list of necessary financial documents, a 

toll free telephone number, numbers of the beneficiary and a Department approved 

housing counseling agency.  This section has the same restricted scope as the 

counseling letter.  RCW 61.24.030(8). 

E. The statutes contain model language for the initial letter, and foreclosure 

mitigations notice. 
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III.   EXTERNAL FORCES 

A. Fair Debt Letter 

The fair debt letter is the initial communication sent to the debtor once a property is 

referred for foreclosure. It is sent within 5 days of receipt of the referral. The letter outlines 

the debtor's rights under the Fair Debt Collection Practices Act including the borrower's 

right to dispute the debt.1 

 
B. Title Examination 

When a property is referred by a lender or servicer for foreclosure proceedings a title 

search is ordered. The title search is necessary to determine the priority of the referred lien 

and reveal any interested parties that may require notice of the foreclosure sale. A thorough 

title search will also reveal any title defects that may prevent the foreclosure sale from 

proceeding or prevent the insurability of title post-sale. Most defects that are uncovered in 

the title search can be cured during the foreclosure process. 

 

C. Bankruptcy Protection 

Prior to initiation of foreclosure and throughout the foreclosure process the attorney will 

ascertain the status of any bankruptcy filing by the debtor or co-debtor. The property 

address is also monitored for inclusion in a bankruptcy filing. If the debtor has filed for 

bankruptcy relief they are protected against foreclosure by the imposed automatic stay, 

unless the debtor has been discharged, the bankruptcy filing has been terminated, the 

debtor is a serial filer, or relief from the stay has been granted to the lender or servicer. 

 

D. Servicemember's Civil Relief Act 

Prior to initiation of the foreclosure and throughout the foreclosure process the attorney 

will conduct a search of the Department of Defense database to determine if either the 

debtor or the co-debtor is currently active duty and protected by the Servicemember's Civil 

Relief Act (SCRA). The SCRA provides protection to individuals who are Active Duty if 

the loan originated prior to the term of Active Duty status and the debtor is currently Active 

                                                 
1 16 U.S.C. 5 1692 
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Duty or has recently terminated his Active Duty status. SCRA protection continues for 12 

months after termination of Active Duty status. 

 

E. Real Estate Settlement Procedures Act – Regulation X 

As of January 10, 2014 a lender or servicer may not make the first foreclosure notice filing 

until the debtor is 120 days delinquent. If the debtor provides a complete loss mitigation 

application during the 120 day “pre-foreclosure” period the servicer shall not proceed with 

the filing of the first foreclosure notice unless a denial notice has been sent to the debtor, 

the debtor rejects the loss mitigation option offered or the debtor fails to perform. 

 
IV.   EFFECTS AND FINALITY OF THE NON-JUDICIAL FORECLOSURE 

PROCESS 
 

A. No Right of Redemption/No Deficiency. 

The foreclosure sale terminates all rights of redemption and no person shall have a right to 

redeem the trust property after a sale.  This is a corollary of the Washington role that when 

a mortgage lender elects to foreclose non-judicially, it also elected to waive any deficiency 

if the value of the property was less than the obligation. 

B. The anti-deficiency provision presented a lingering question for trustees and beneficiaries, 

when deficiencies were judicially against guarantors on commercial loans. 

Three decisions in the last year have resolved these questions. 

C. The Consumer Protection Act Comes Into Play. 

 

D. Recent Decisions 

1. Gardiner v. First Heritage Bank  

March 25, 2013, Court of Appeals, Div. I 

175 Wn.App. 650 

Anti-deficiency provisions of Deed of Trust Act do not restrict lender's ability to conduct 

multiple property foreclosures in SERIES. 

 
2. Peterson v. Kitsap Community Federal Credit Union 

October 23, 2012, Court of Appeals, Div. II 
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Apply the CPA in a class action, to "Reconveyance Fee" and challenging undisclosed 

"professing fee." 

 

3. Albice v. Premier Mortgage Services, Inc. 

 May 24, 2012 

 Supreme Court, 174 Wn.2d 560 

 Property owners rights and BFP status of successful bidder 

 
4. Bain v. Metropolitan Mortgage Group 

August 16, 2012 

Supreme Court en banc, 175 Wn.2d 183 

Certified from U.S. District Court, Judge Coughenour, "whether MERS is a lawful 

beneficiary of a Deed of Trust when MERS does not hold the promissory note secured 

thereby."  It is not the CPA may apply.  What are the legal effects on a foreclosure and 

bankruptcy? 

 
5. Boeing Employee's Credit Union v. Burns 

March 19, 2012, Court of Appeals, Div. I 

167 Wn.App. 625 
 
The Deed of Trust lien is not extinguished by civil judgment on the promissory note 

secured thereby. 

 
The Supreme Court has repeatedly stated that the Deed of Trust Act must be construed in 

favor of borrower because of the relative ease with which lenders can forfeit borrowers' 

interests and the lack of judicial oversight in conducting non-judicial foreclosure sales. 

 
6. Washington Federal v. Gentry 

 February 18, 2014, Court of Appeals, Div. I, 7004-9-I 

Clarifies the new application of anti-deficiency provision to guarantees secured by the 

Deed of Trust after First Citizens Bank v. Cornerstone Homes and Development, LLC, 178 

Wn.App. 207 (Div. II, 2013) 
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I. INTRODUCTION 

 

  In March 2007, the United States' subprime mortgage industry collapsed due 

to higher-than-expected home foreclosure rates, with more than 25 subprime lenders 

declaring bankruptcy, announcing significant losses, or putting lender businesses up for sale.1 

The stock of the country's largest subprime lender, New Century Financial, plunged 84% 

amid Justice Department investigations, until ultimately it filed for bankruptcy on April 2, 

2007, with liabilities exceeding $100 million.2  This trend was no less a problem in the State 

of Washington, where in February of 2013, a statewide trend pushed Washington’s 

foreclosure rate to the fifth highest in the nation.3  It is estimated that 40% of the total number 

of families that faced eviction was due to foreclosures.4  These housing issues together 

became known as the “housing crisis.” 

  As a result of the housing crises, substantial state and federal 

legislation was passed to protect homeowners and tenants from the massive amount 

of foreclosure activity.  These materials will concentrate on a subset of the legislation, 

The Protecting Tenants Foreclosure Act of 20095 (“PTFA”), (see appendix “A”) 

along with certain amendments to the Washington Deeds of Trust Act. Also covered 

will be the Fair Debt Collection Practices Act (“FDCPA). 

  

II.  PROTECTING TENANTS IN FORECLOSURE 

   A. State Legislated Tenant Protections 

  The Washington Deeds of Trust Act (“DTA”) has been amended three 

times over the past four years, along with other portions of RCW to address the 

housing crisis (jointly the “Amendments”). In addition to significant foreclosure 

protections for the borrower, the Amendments provide certain protections to tenants 

and occupants of residential real property, prior to possession granted to the purchaser 

at the trustee’s sale. The primary tenant related amendments are contained in SB 

5810. Prior to the Amendments, a purchaser at the trustee’s sale was entitled to 

possession of the property on the 20th day following the trustee’s sale, as against the 

owner and any tenants residing in the property, regardless of lease provisions. Under 
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the Amendments, tenants or subtenants of tenant occupied property are entitled to a 

new rental agreement or must be given written notice 60 days or more before the end 

of the monthly rental period to vacate the property.  The previous owner or occupants 

who are not tenants are still required to vacate the property within 20 days following 

the trustee’s sale.  

  If it is not known whether the property is tenant-occupied property, it 

is recommended that the required pre-foreclosure and post-foreclosure notices be 

posted and mailed to avoid violating the notice provisions. 

  1. Pre-foreclosure Notices to Tenants.  

  At the time the Notice of Trustee’s Sale is posted in a nonjudicial 

foreclosure, the trustee or its authorized agent must also post and mail a notice to the 

occupant of tenant-occupied property.6 Tenant-occupied property is defined as 

property consisting solely of residential real property that is the principal residence of 

a tenant subject to Chapter 59.18 of RCW or other building with four or fewer 

residential units that is the principal residence of the tenant subject to Chapter 59.18 

of RCW.  If the Trustee elects to foreclose the interest of any occupant or tenant-

occupied property, in addition to the Notice of Trustee Sale under RCW 61.24.040, 

the trustee or agent must post and mail an envelope addressed to the “Resident of 

property subject to foreclosure sale,” a notice in the following form: 

"The foreclosure process has begun on this property, which may affect 
your right to continue to live in this property. Ninety days or more 
after the date of this notice, this property may be sold at foreclosure. If 
you are renting this property, the new property owner may either give 
you a new rental agreement or provide you with a sixty-day notice to 
vacate the property. You may wish to contact a lawyer or your local 
legal aid or housing counseling agency to discuss any rights that you 
may have." 

  2. Post-Foreclosure Notice to Tenants.  

  Following the Trustee’s sale, the purchaser of tenant-occupied 

property at the trustee's sale must, according to RCW 61.24.060, provide written 
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notice to the occupants and tenants at the property purchased by both first-class mail 

and either certified or registered mail, return receipt requested, a notice in 

substantially the following form: 

"NOTICE: The property located at . . . . . ., was purchased at a trustee's sale by . . . 
. . . on . . . . . . (date). 
 
1. If you are the previous owner or an occupant who is not a tenant of the property 
that was purchased, pursuant to RCW 61.24.060, the purchaser at the trustee's 
sale is entitled to possession of the property on . . . . . . (date), which is the 
twentieth day following the sale. 
 
2. If you are a tenant or subtenant in possession of the property that was 
purchased, pursuant to RCW 61.24.146, the purchaser at the trustee's sale may 
either give you a new rental agreement OR give you a written notice to vacate the 
property in sixty days or more before the end of the monthly rental period." 
 

NOTE: SEE BELOW FOR A HYBRID NOTICE INCORPORATING BOTH 
STATE AND FEDERAL NOTICE REQUIREMENTS. 
 

B. Federal Legislation Protecting Tenants 

  On May 20, 2009, Congress passed The Protecting Tenants at 

Foreclosure Act (“PTFA” or “the Act”), aimed at protecting tenants of properties 

subject to foreclosure. The PTFA had an initial sunset provision that was to take 

effect on December 31, 2012. The Dodd-Frank Wall Street Reform And Consumer 

Protection Act delayed the operation of the sunset clause to December 31, 2014. The 

central provision of the PTFA allows tenants to remain at the property for up to 90 

days after foreclosure or for the remaining period of their lease as long as the 

successor in interest does not intend to use the property as a primary residence. 

1. 90 day Notice to Vacate  

  Section 702(a)(1) of the Act requires successors in interest, where they 

require tenants to vacate the property, to provide at least 90 days notice to vacate. 

Successors in interest are also required to observe the terms of any leases entered 

before the notice of foreclosure, including allowing the tenant to remain for the 

uration of the lease periods.7 An exception to this rule is where the property has been 

sold to a purchaser who will use the property as a primary residence.8 
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  2. Payment of Rent During the 90-Day Period 

  The Act assumes that the tenant’s obligation to pay rent continues 

during the 90 days. However, the new owner may not demand or collect the rent or 

even want to enter into a landlord-tenant relationship. If the new owner makes a 

demand for rent, and the tenant wants to stay for the 90-day period, the tenant 

arguably must keep paying rent. If the tenant fails to pay rent or to meet other terms 

of an existing lease, the Act provides that the tenant may be evicted “pursuant to state 

law.” The rent issue is complicated however because State law provides for a 60-day 

notice to vacate. During that period, a new owner may only evict the tenant if the 

tenant commits waste or nuisance — but NOT for non-payment of rent. The owner 

and tenant may decide to enter into a new rental agreement or the tenant may take 

advantage of the 90 days’ notice under federal law. In either of those cases, the tenant 

would have to keep paying rent under federal law. 

   3. Bona Fide Leases.   

  Under section 702(b) of the Act, a lease or tenancy is considered to be 

bona fide where the mortgagor, or the child, spouse or parent of the mortgagor under the 

contract is not the tenant 702(b)(1). The lease or tenancy must also be the result of an 

arms-length transaction 702(b)(2)), or in other words have acted independently, with no 

relationship to each other, without personal influence, control, pressure or duress from 

the other party. Finally, to qualify as a bona fide lease, the lease must not concern 

rental rates that are substantially less than fair market rent for the property unless the 

rent is reduced or subsidized due to a Federal, State or local subsidy. Thus a lease or 

tenancy is “bona fide” only if: 

(1) The mortgagor or a child, spouse, or parent of the mortgagor under 
the contract is not the tenant; 

(2) The lease or tenancy was the product of an arm’s-length 
transaction; and 

(3) The lease or tenancy requires the receipt of rent that is not 
substantially less than fair market rent or the rent is reduced or 
subsidized due to a federal, state, or local subsidy. 
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 4. Section 8 Tenants 

  Section 703 of PTFA provides in part as follows: 

In the case of any foreclosure on any federally-related mortgage loan 
(as that term is defined in section 3 of the Real Estate Settlement 
Procedures Act of 1974 (12 U.S.C. 2602)) or on any residential real 
property in which a recipient of assistance under this subsection 
resides, the immediate successor in interest in such property pursuant 
to the foreclosure shall assume such interest subject to the lease 
between the prior owner and the tenant and to the housing assistance 
payments contract between the prior owner and the public housing 
agency for the occupied unit, except that this provision and the 
provisions related to foreclosure in subparagraph (C) shall not shall 
not affect any State or local law that provides longer time periods or 
other additional protections for tenants. 

  Thus the PTFA clearly states that foreclosure in itself is not sufficient 

to provide “good cause” for eviction of Section 8 tenants. For Section 8 tenants, it 

does not matter when the foreclosure happened as long as they were tenants on or 

after the date PTFA was passed (May 20, 2010). Also, the new owner must honor the 

terms of the housing assistance payments (HAP) contract that established the Section 

8 tenancy. The new owner may not use the "other good cause" clause of the HAP 

contract to terminate the lease if the "other good cause" is that evicting the tenant will 

make the property easier to sell. 

 

 5. Wording on 90-day Notice.  

  The PTFA does not create specific legal requirements as to the 

wording on the 90-day notice. To prepare a valid 90-day notice to vacate, successors 

in interest must also look to the local or state laws.  With respect to the PTFA, 

successors in interest cannot engage in unfair and misleading trade practices by 

misleading as to their rights on the PTFA 90-day notice. For example, a notice 

demanding that the tenant immediately vacate the property or the failure to notify the 

tenant of the right to 90 days under the Act could be an unfair and misleading trade 

practice. 
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  The notice should list the reason that the successor in interest is 

serving the notice to vacate, whether it is because they intend to make the dwelling 

their primary residence, or because the tenant is no longer a bona fide tenant because 

there was no lease, or because the lease is terminable at will under state law.  

   

 6. Summary of 90-Day Notice Provisions  
  The 90 day minimum notice requirements contained within the Act at 
Section 702 are as follows: 
 

• Successors in interest must give at least the 90-Day notice period to tenants in any 
foreclosed dwellings or residential real property, irrespective of the type of loan or 
security interest. 
 
• If state or local laws provide more generous period or terms, those and not the 
federal provisions must be observed. 
 
• Anyone who is a bona fide tenant on the date of the notice of foreclosure (date on 
which complete title to a property is transferred to a successor entity or person) must 
be given the notice whether or not there is a lease or if there is a lease otherwise 
terminable at will under state law. 
 
• Successors in interest who wish to occupy the property as a primary residence must 
also give the minimum 90 day notice. 
 
 

 7. Enforcement Under PTFA 

 The PFTA has no enforcement provisions federally in that there is no agency 

responsible for enforcing the provisions of the law.  As a result, tenants and their 

advocates must understand the provisions of PTFA and be prepared to assert their 

rights.  For example, a tenant or their advocate should send notice to the new owner 

in which the rights under PTFA are explained. See Appendix  “B” attached for notice 

provisions which could be included in a letter or incorporated into a memorandum to 

the court in response to an unlawful detainer action. 

 

 8. A Few Ambiguities in the PFTA   

  a. Notice of Foreclosure.  Foreclosure in the Act generally 

refers to the process by which a mortgagee or lender obtains a court ordered termination 

of a mortgagor's equitable right of redemption. Section 702 specifically refers to a notice 
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of foreclosure, a term which was not defined in the original Act and does not exist in 

some state jurisdictions.  In the July 21, 2010 Dodd-Frank9 legislation, notice of 

foreclosure was defined to mean: 
the date of a notice of foreclosure shall be deemed to be the date on which complete title 
to a property is transferred to a successor entity or person as a result of an order of a 
court or pursuant to provisions in a mortgage, deed of trust, or security deed. 
 

As a result of this definition, lease agreements that are entered into before the date of 

transfer of complete title to the successor in interest must be recognized by the new 

owner. This suggests that the lease or rental agreement must have been signed prior to 

the date of the Trustee Sale and not the Notice of Default in order for it to be 

automatically taken on by the successor in interest. In the event there is no lease or 

there is a lease terminable at will under state law, the 90-Day notice period will still 

apply. 

  b. Deposits, Back and Pre-Paid of Rent.  Security deposits 

and deposits in general are regulated by state law which regulates the process for 

obtaining and returning deposits.10 In the event of foreclosure, given that the PFTA 

states that any lease entered in before the notice of foreclosure (as defined and 

clarified by Dodd-Frank),  remains valid and is taken on by the successor in interest, 

the responsibility for the security deposit is passed on to the successor in interest. For 

the same reason, back rents must be paid to the successor in interest, who then 

accounts for any balance with the old owner. 

 

  c. Purchase Options or Rent to Own. The main issue here is 

whether the PTFA applies to treat the option purchaser as a tenant. First it must be 

determined whether the agreement between owner and tenant/purchaser is one of an 

agreement for sale or merely an agreement allowing an option to purchase.  

Presumably an agreement to sell will be extinguished as a junior lien during the 

foreclosure process, leaving the buyer free to pursue remedies for breach against the 

previous owner. It is likely that the tenant/purchaser will still be protected by the 

PTFA as to the tenant/purchaser’s role as a tenant. 
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  d. When Must the 90 Day Notice be given. The PTFA does 

not define when the notice must be given.  For example, it is unclear if the notice to 

vacate must be given 90 calendar days prior to the effective date of the notice or at 

least 90 days before the end of the current rental period.  Although there does not 

appear to be case law on this issue, the fact that the Act generally defaults to state law 

where detail is lacking, the likely answer to the question is that the tenant is entitled 

to at least 90 days’ notice before the end of the current rental period, as is required for 

other notices under Washington law.11 

 

C. HOW THEY FIT TOGETHER 

  There is little guidance in the PTFA or within the Amendments to the 

DTA on giving of proper state and federal notices to the tenant.  Of course confusion 

will result for the tenant receiving a 60-day state notice and a 90-day federal notice.  

It could be argued that the tenant should be given two separate notices, one for the 

state law requirements and one for the federal law requirements. Such an approach 

would, I believe, result in needless confusion. Instead, I would suggest the use of a 

hybrid notice which incorporates a 90 day notice period. Because the DTA notice 

requirements allow for “sixty days or more before the end of the monthly rental 

period,”12 caution and fairness would mitigate in favor of a 90 day notice without 

offering a 60 day notice.  Given the complete lack of guidance in this area I have 

attempted to provide notice in a way granting the benefit of any doubts in favor of the 

tenant.  An example of a hybrid notice is attached as Appendix “C,” along with a 

request for verification found at Appendix “D.” 

 

D. SHORT SALES 

  

  Short sales are becoming a lot more common and offer the homeowner 

an alternative to foreclosure.  Short sales aren't foreclosures, and so the tenant is nott 

covered under state or federal foreclosure protection legislation.  However, the tenant 

is protected by any existing lease under state law. 
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1  "The Mortgage Mess Spreads". BusinessWeek. 2007-03-07. 
2  http://www.marketwatch.com/story/new-century-financial-files-for-chapter-11-
bankruptcy?dist=rss&siteid=mktw. 
3 http://www.columbian.com/news/2013/mar/14/foreclosures-spike-in-clark-county-state/. 
4 National Housing Law Project, ‘The Foreclosure Crisis and Its Impact on Tenants’ (2009) Resource 
Center, National Housing Law Project, http://www.nhlp.org/resourcecenter?tid=68. 
5 The PTFA appears as Title VII, §§ 702-703, of the To Prevent Mortgage Foreclosures and Enhance 
Mortgage Credit Availability Act, Pub. L. No. 111-22, 123 Stat. 1632 (2009). 
6 RCW 61.24.040 and RCW 61.24.143. 
7 Title VII, §702 702(a)(2)(A). 
8 U.S. Department of Housing and Urban Development (HUD), ‘Notice of Responsibilities Placed on 
Immediate Successors in Interest Pursuant to Foreclosure of Residential Property,’ 74 Federal Register 
120 (June 24 2009), pp 30106 – 30107. 
9 Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L. 111 203 Section 1484 . 
10 RCW 59.18.260-285. 
11 RCW 59.18.200. 
12 RCW 61.24.146. 
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Public Law 111-22, (May 20, 2009) 
TITLE VII--PROTECTING TENANTS AT FORECLOSURE ACT (PTFA)1

SEC. 701. SHORT TITLE. 
This title may be cited as the `Protecting Tenants at Foreclosure Act of 2009'. 

SEC. 702. EFFECT OF FORECLOSURE ON PREEXISTING TENANCY. 
(a) In General- In the case of any foreclosure on a federally-related mortgage loan or on any dwelling or 
residential real property after the date of enactment of this title, any immediate successor in interest in such 
property pursuant to the foreclosure shall assume such interest subject to-- 

(1) the provision, by such successor in interest of a notice to vacate to any bona fide tenant at least 90 
days before the effective date of such notice; and 
(2) the rights of any bona fide tenant--  

(A) under any bona fide lease entered into before the notice of foreclosure to occupy the premises 
until the end of the remaining term of the lease, except that a successor in interest may terminate 
a lease effective on the date of sale of the unit to a purchaser who will occupy the unit as a 
primary residence, subject to the receipt by the tenant of the 90 day notice under paragraph (1); or 
(B) without a lease or with a lease terminable at will under State law, subject to the receipt by the 
tenant of the 90 day notice under subsection (1), 

except that nothing under this section shall affect the requirements for termination of any Federal- or 
State-subsidized tenancy or of any State or local law that provides longer time periods or other additional 
protections for tenants. 

(b) Bona Fide Lease or Tenancy- For purposes of this section, a lease or tenancy shall be considered bona fide 
only if-- 

(1) the mortgagor or the child, spouse, or parent of the mortgagor under the contract is not the tenant; 
(2) the lease or tenancy was the result of an arms-length transaction; and 
(3) the lease or tenancy requires the receipt of rent that is not substantially less than fair market rent for 
the property or the unit's rent is reduced or subsidized due to a Federal, State, or local subsidy. 

(c) Definition- For purposes of this section, the term `federally-related mortgage loan' has the same meaning as in section 
3 of the Real Estate Settlement Procedures Act of 1974 (12 U.S.C. 2602). For purposes of this section, the date of a notice 
of foreclosure shall be deemed to be the date on which complete title to a property is transferred to a successor entity or 
person as a result of an order of a court or pursuant to provisions in a mortgage, deed of trust, or security deed. 
SEC. 703. EFFECT OF FORECLOSURE ON SECTION 8 TENANCIES. 

Section 8(o)(7) of the United States Housing Act of 1937 (42 U.S.C. 1437f(o)(7)) is amended-- 
(1) by inserting before the semicolon in subparagraph (C) the following: `and in the case of an owner who 
is an immediate successor in interest pursuant to foreclosure during the term of the lease vacating the 
property prior to sale shall not constitute other good cause, except that the owner may terminate the 
tenancy effective on the date of transfer of the unit to the owner if the owner-- 

(i) will occupy the unit as a primary residence; and 
(ii) has provided the tenant a notice to vacate at least 90 days before the effective date of 
such notice.'; and 

(2) by inserting at the end of subparagraph (F) the following: `In the case of any foreclosure on any 
federally-related mortgage loan (as that term is defined in section 3 of the Real Estate Settlement 
Procedures Act of 1974 (12 U.S.C. 2602)) or on any residential real property in which a recipient of 
assistance under this subsection resides, the immediate successor in interest in such property pursuant to 
the foreclosure shall assume such interest subject to the lease between the prior owner and the tenant and 
to the housing assistance payments contract between the prior owner and the public housing agency for 
the occupied unit, except that this provision and the provisions related to foreclosure in subparagraph (C) 
shall not shall not affect any State or local law that provides longer time periods or other additional 
protections for tenants. 

SEC. 704. SUNSET. 
This title, and any amendments made by this title are repealed, and the requirements under this title shall 
terminate, on December 31, 2014. 

123 STAT. 1632, 1660

1 The PTFA was clarified and extended in section 1484 of P.L. 111-203 (July 21, 2010). 

APPENDEX "A"

117



APPENDEX “B” 
 
 

Tenant Communications To New Owner  
 
 
A. Non Section 8 Notice Language 
 
The Protecting Tenants at Foreclosure Act (PTFA), P.L. 111-22, §§ 701-704 (May 20, 2009) as 
amended, applies to state eviction proceedings.1 This law requires that a person or entity (including a 
bank) that becomes the new owner of a residential rental property as the result of a foreclosure honor 
existing leases with a fixed term until the end of the lease term. The law also mandates that, no 
matter what the lease term, the new owner must provide the tenant(s) in the property with at 
least 90 days’ notice before requiring the tenant(s) to vacate the property. There is an exception 
in the law for new owners who will live in the unit as their primary residence. Such owners are not 
required to honor the existing lease until the end of its term but still must still provide at least 90 
days’ advance notice before requiring a tenant to leave.  
 

All bona fide leases entered into before the date on which complete title is transferred to the new 
owner are covered by the law. The 90 day period cannot start until the date on which complete title is 
transferred to the new owner and the new owner properly serves the tenant with a 90 day notice to 
vacate  

 

B. Section 8 Notice Language. 
 
The Protecting Tenants at Foreclosure Act (PTFA), P.L. 111-22, §§ 701-704 (May 20, 2009) as 
amended, applies to state eviction proceedings.1  This law requires a person or entity (including a 
bank) who becomes the new owner of residential rental property as a result of a foreclosure to 
continue to honor and be bound by both the Section 8 voucher lease and the Housing 
Assistance Payments (HAP) contract that existed with the original landlord.  
 
If the Section 8 lease and HAP contract have more than 90 days left, a new owner must give the 
tenant at least 90 days notice to vacate prior to the end of the lease.  
 
If the Section 8 lease and HAP contract have less than 90 days remaining in their term, or if the new 
owner plans to live in the property as his or her primary home, the new owner can require a tenant to 
leave the property after giving at least 90 days’ advance notice.  
 
All bona fide leases entered into before the date on which complete title is transferred to the new 
owner are covered by the law. The 90 day period cannot start until the date on which complete title is 
transferred to the new owner and the new owner properly serves the tenant with a 90 day notice to 
vacate 
  

                                                           
1  The Dodd-Frank Wall Street Reform and Consumer Protection Act, P.L. 111-203 (July 21, 2010), in § 
1484, clarified and amended the PTFA.   
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APPENDEX “C” 

FORECLOSURE NOTICE TO QUIT 

 

TO: ______________________________________; AND  

       ALL OCCUPANTS RESIDING AT: 

______________________________________________________________________________ 

NOTICE IS HEREBY GIVEN THAT ___________________________("Beneficiary/Trustee"), 
or its successor in interest, purchased the property located at ___________________________ ("The 
Premises") at a foreclosure sale held in accordance with Revised Code of Washington 61.24 and 
pursuant to the power of sale contained in a Deed of Trust recorded in the Official Records of 
___________________County, and that title to the Premises is duly perfected in 
______________________________________. 

YOU SHOULD TALK TO A LAWYER NOW TO SEE WHAT YOUR RIGHTS ARE.  
 

NOTICE IS FURTHER GIVEN THAT: 

YOU ARE REQUIRED TO VACATE AND SURRENDER POSSESSION of the Premises, or 
the portion in which you reside, to ___________________, within the applicable NOTICE PERIOD 
provided below pursuant to Section 702(a)(2)(A) of the federal "Protecting Tenants at Foreclosure 
Act of 2009" ("PTFA”) or you are protected by Section 703 of the PTFA (relating to Section 8 
housing) or are a tenant subject to chapter 59.18 RCW having protections under 61.24.146 RCW. 

NOTICE PERIOD:  Your applicable notice period depends on whether you are a bonafide tenant or 
subtenant or whether you are a Trustor of the Deed of Trust foreclosed or successor in interest to the 
Trustor.   

1. If you are the Trustor(s) of the Deed of  Trust described above, or successor in 
interest to said Trustor(s), or any person who is not a bona fide tenant or subtenant, 
then your Notice period is within twenty (20) days after service of this Notice; or  

2. If you are a bona fide tenant or a subtenant of the Trustor(s) of the Deed of Trust 
described above, or a bona fide tenant or a subtenant of a successor in interest to said 
Trustor(s), your Notice Period is within (90) days after service on you of this Notice 
or the end of your lease period, whichever is later. 

If within the applicable Notice Period set forth above, EITHER you fail to surrender possession OR 
fail to provide evidence that you are a bona fide tenant pursuant to Section 702(a)(2)(A) of the PTFA 
or are protected by Section 703 of the PTFA or RCW 61.24.146, an action for unlawful detainer 
(Eviction) may be brought against you, following 20 days of service of this notice, pursuant to RCW 
59.18 and/or RCW 59.12.  

PURSUANT TO THE PTFA AND RCW 61.24.060, demand is hereby made that if you believe you 
are a tenant with a bonafide lease pursuant to the above referenced laws, you must contact the new 
owner at the address listed below and produce a copy of the lease.  Failure to exercise your potential 
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FORECLOSURE NOTICE TO QUIT page 2 
 

legal rights may result in legal action for possession of the property, the rent, late fees, court costs 
and attorney fees, if applicable.  
 
This Notice is given pursuant to the provisions of the PTFA and includes the 60 day notice provision 
of RCW 61.24.142, within the above 90-day Notice period of the PTFA. 
 
Alternative 1: This notice also constitutes a notice of non-renewal of any lease applicable to the 
Premises. 
 
Alternative 2: In the Alternative to requiring you to vacate the premises following the Notice 
Period above, the New Owner would like to contact you concerning the possibility of entering 
into a new lease agreement, once you have provided information regarding your current lease. 
In this regard, please return the ADDENDUM TO NOTICE TO QUIT, included with this 
notice. 
 
 
 
Dated: ____________________  New Owner: 
        

      ______________________________________ 

       

      ______________________________________ 

      Signature 
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APPENDEX “D” 

 
 

ADDENDUM TO NOTICE TO QUIT 
 
 
 
THE FOLLOWING TENANT INFORMATION MUST BE PROVIDED IF YOU 
CLAIM YOU ARE A BONA FIDE TENANT ENTITLED TO PROTECTION BY THE 
PROTECTING TENANTS IN FORECLOSURE ACT OF 2009 ("PTF A") OR THE 
PROTECTIONS OF 61.24.146 RCW. 
 
IF YOU ARE A TENANT of the prior owner, please provide the following information: 
 
• A copy of your lease agreement; 
 
• A return phone number and hours to reach you; 
 
• The receipts for the last four (4) payments made to the 
landlord of the property located at _______ 
 
 
Provide this information by mail, fax, or in person to: 
 
______________________________________ 
 
______________________________________ 
 
______________________________________ 
 
For any questions, please call: ______________ 
 
DATED: _______________________  
 
New Owner: ______________________________ 
 
Signature: ______________________________ 
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Ethical Considerations In Foreclosure 

 
Submitted by Matthew Z. Crotty 
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Legal Issues in Real Estate Foreclosure 

A. The trustee must be neutral. 

"In Washington, [a deed of trust] is a statutorily blessed 'three-party transaction in which 

land is conveyed by a borrower, the ‘grantor,’ to a ‘trustee,’ who holds title in trust for a 

lender, the ‘beneficiary,’ as security for credit or a loan the lender has given the 

borrower.'” Klem v. Washington Mut. Bank, 176 Wn. 2d 771, 782-83 (2013). The trustee 

has a duty of good faith to the borrower, beneficiary, and grantor. RCW 61.24.010(4). 

However, the Washington Supreme Court holds that the Deed of Trust Act "must be 

construed in favor of borrowers because of the relative ease with which lenders can 

forfeit borrower's interests and the lack of judicial oversight in conducting non-judicial 

foreclosure sales." Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903, 915-916 (2007).   

 

At times foreclosing financial institutions (primarily banks) hire an attorney to serve as a 

foreclosure trustee.  In doing so, lenders should be aware of possible conflicts of interest 

and waiver of the attorney-client privilege should a lender hire utilize an attorney for both 

non-foreclosure purposes and foreclosure trustee purposes. While there is no known 

Washington or Idaho case that establishes that communication between a foreclosure 

trustee and a foreclosing lender are privileged, other courts addressing the issue have 

found that a lender does not enjoy blanket attorney-client privilege with a trustee who 

happens to be an attorney. In re Brokers, Inc., No. 04–53451, 2006 WL 897137, at *2 

(Bankr.M.D.N.C. Mar.27, 2006) ("[A]ny communications related to the Deed of Trust in 
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which Gayle was named as trustee are not privileged."); Wells Fargo Bank, N.A., Tr. v. 

Konover, 2010 WL 814894, at *2 (D. Conn. Mar. 5, 2010); In re Ward, 10-42456-13, 

2011 WL 839518, at *3 (Bankr. W.D. Mo. Mar. 7, 2011). In Konover, the court stated 

that it would “examine each of the communications at issue to determine whether the 

attorney was acting as outside counsel for the client or was acting as the foreclosure 

trustee at the time the communication was made” and  held that if the communication 

occurred in the framework of the attorney acting as counsel for the bank then that 

communication would likely be privileged but if the communication occurred in the 

foreclosure trustee capacity then the privilege would be waived.  

 

Washington law provides that, "[A] trustee of a deed of trust is a fiduciary for both the 

mortgagee and mortgagor and must act impartially between them." Cox v. Helenius, 103 

Wn. 2d 383, 389 (1985)(citing G. Osborne, G. Nelson & D. Whitman, Real Estate 

Finance Law § 7.21 (1979)("The trustee is bound by his office to present the sale under 

every possible advantage to the debtor as well as to the creditor. He is bound to use not 

only good faith but also every requisite degree of diligence in conducting the sale and to 

attend equally to the interest of the debtor and creditor alike.").  Klem, 176 Wn.2d at 790.  

See also Diamond v. Sandpoint Title Ins., Inc., 132 Idaho 145, 151 (1998). While Idaho 

law is not as developed on this point, it is consistent in establishing that a trustee has 

equal duties to both his beneficiary and trustor and must be impartial. Diamond v. 

Sandpoint Title Ins., Inc. 132 Idaho 145, 151, 968 P.2d 240 (1998). 
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Since Washington courts have held that attorney-client privilege does not apply if an 

attorney works for the mutual benefit of two parties, a Washington court could conclude 

that an attorney trustee acting as a lender's counsel and foreclosure trustee waives 

privilege in both capacities. See e.g. Seattle Nw. Sec. Corp. v. SDG Holding Co., Inc., 61 

Wn.App. 725, 736 (1991)("[T]he attorney-client privilege does not apply between parties 

when the attorney has acted for their mutual benefit."); Billias v. Panageotou, 193 Wn. 

523, 526 (1938). 

 

B. The foreclosing entity's paperwork should be in order.  

 

A foreclosing entity should have the documentation needed to show that it is a proper 

beneficiary.  The Washington State Supreme Court in Bain v. Metropolitan Mortg. 

Group, Inc. 175 Wn.2d 83 (2012), held that a deed of trust beneficiary who did not "hold 

the [underlying promissory] note" was "not a lawful beneficiary" capable of causing a 

trustee to execute a foreclosure sale. Bain, 175 Wn.2d at 89.  Bain reasoned that, in 

Washington, the trustee - - - the entity that carries out foreclosures of real property and 

who owes duties of good faith to both the beneficiary and borrower - - - must "have proof 

that the beneficiary is the owner of any promissory note." Bain, 175 Wn.2d at 94.  Bain 

further held the trustee has to see such proof of note ownership as failure to do so would 

case the trustee to breach the good faith duties it owes the borrower. See id. at 94 (citing 

RCW 61.24.030(7)(a) & (8)(l)).   For not requiring such proof would allow "the non-
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[note] holding beneficiary to credit to its [foreclosure sale] bid funds to which it has no 

right." Bain, 175 Wn.2d at 102. Stated differently: a non-note holder beneficiary could 

foreclose on plaintiffs' property and obtain assets (e.g. plaintiffs' home or plaintiffs' 

payments) to which it has no right.  

 

Bain in not an outlier. Other courts have found that a party seeking to enforce a deed of 

trust must establish proper ownership of the underlying note. In re Kemp, 440 B.R. 624, 

629-30 (Bankr. D.N.J. 2010)(Disallowing bank's proof of claim and stating "the fact that 

the owner of the note, the Bank of New York, never had possession of the note, is fatal to 

its enforcement. Second, upon the sale of the note and mortgage to the Bank of New 

York, the fact that the note was not properly indorsed to the new owner also defeats the 

enforceability of the note."); Bank of New York v. Silverberg, 86 A.D.3d 274, 283, 926 

N.Y.S.2d 532, 539 (2011)("[B]ecause MERS was never the lawful holder or assignee of 

the notes described and identified in the consolidation agreement, the corrected 

assignment of mortgage is a nullity, and MERS was without authority to assign the power 

to foreclose to the plaintiff."); BAC Home Loans Servicing, L.P. v. White, 2011 OK CIV 

APP 35, 256 P.3d 1014, 1017 (reversing summary judgment in favor of bank because 

questions of fact existed as to who owned the note); Wells Fargo Bank, N.A. v. Guy, 19 

Misc. 3d 1127(A), 866 N.Y.S.2d 96 (Sup. Ct. 2008)(reversing default judgment of bank 

and stating "the Court needs a properly offered copy of the pooling and servicing 

138



 
 

agreements, to determine if the servicing agent may proceed on behalf of plaintiff")1; 

First Gibraltar Bank, FSB, v. Farley, 895 S.W.2d 425, 428–29 (Tex.App.-San Antonio 

1995)(Unexplained gap in the chain of title may present a fact issue on the question of 

ownership.). U.S. Bank Nat. Ass'n v. Ibanez, 458 Mass. 637, 638, 941 N.E.2d 40, 44 

(2011).  The Massachusetts Supreme Court affirmed the trial court's dismissal of U.S. 

Bank's quiet title action because U.S. Bank, "who [was] not the original mortgagee[.], 

failed to make the required showing that [it was] the holder[] of the mortgages at the time 

of foreclosure." See generally Bradford v. HSBC Mortg. Corp., 799 F.Supp.2d 625 (E.D. 

Va. 2011)(allowing plaintiff-homeowner claim to proceed after three different companies 

attempted to foreclose on plaintiff's property).  In re Foreclosure Cases, 1:07CV2282, 

2007 WL 3232430, at *3 n.3 (N.D. Ohio Oct. 31, 2007)(dismissing fourteen foreclosure 

actions because the plaintiff-financial institutions could not produce evidence showing 

that plaintiffs were the holders of the notes). 

 

 

 

 

 

                                                            
1 The Guy court further inquired as to why Wells Fargo purchased, from MERS, a non-
performing loan.  Guy, at *3 ("Also, the Court requires an explanation from an officer of 
plaintiff WELLS FARGO as to why, in the middle of our national subprime mortgage 
financial crisis, plaintiff WELLS FARGO purchased from MERS, as nominee of FIRST 
FRANKLIN, a nonperforming loan. Could it be that WELLS FARGO and FIRST 
FRANKLIN desired to assign to the bondholders of plaintiff's C.D.O. a nonperforming 
loan...rather than keep it on FIRST FRANKLIN's books?").   
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C. The bank should keep its customer's affairs confidential.    

Washington courts hold that "a bank is under a duty not to disclose the financial 

condition of its customers." Tokarz v. Frontier Fed. Sav. & Loan Ass'n, 33 Wn. App. 456, 

459 (1982)(citing Milohnich v. First Nat'l Bank of Miami Springs, 224 So.2d 759 

(Fla.Dist.Ct.App.1969); Peterson v. Idaho First Nat'l Bank, 83 Idaho 578, 367 P.2d 284, 

92 A.L.R.2d 891 (1961); State v. McCray, 15 Wn. App. 810, 817 (1976)).  Other courts 

are in accord. First Nat. Bank in Lenox v. Brown, 181 N.W.2d 178, 183 (Iowa 1970); 

Burrows v. Superior Court, 13 Cal. 3d 238, 245, 529 P.2d 590 (1974)(holding bank 

customer has "reasonable expectation of privacy in bank statements" and suppressing 

evidence bank voluntarily disclosed to police); Valley Bank of Nevada v. Superior Court, 

15 Cal. 3d 652, 657, 542 P.2d 977 (1975)("[I]t is the general rule in other jurisdictions 

that a bank impliedly agrees not to divulge confidential information without the 

customer's consent unless compelled by court order."). 
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