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Theis article will identify and compare various com-
mon issues relative to unlawful detainer jurisdiction and 
residential tenancies in Idaho and Washington. Specific 
attention will be directed to significant statutes and case 
law regulating residential landlord/tenant relations in 
each state.

Both Idaho and Washington have unlawful detainer 
statutes regulating termination of possessory residential 
leasehold interests. The Idaho unlawful detainer statutes 
are found at I.C. §6-301 et seq. The Washington unlawful 
detainer statutes are found at RCW 59.12 et seq. Both Idaho 
and Washington unlawful detainer statutes identify differ-
ent means to terminate tenancies.

Jurisdiction and Courts
In Idaho, the district court of the county where the 

leasehold premises is situated is exclusively empowered 
to hear unlawful detainer.1 The complaint must be verified 
prior to filing in Idaho.2

In Washington, unlawful detainer actions are subject 
to the exclusive jurisdiction of the superior court.3 The 
Washington unlawful detainer statutes do not apply to life 
estates.4 Non-possessory landlord/tenant matters may be 
heard by either the district or superior courts in Washington.5

Express Term Tenancies
In Idaho and Washington, the first statutory basis for 

terminating a tenancy is by expiration of the agreed term of 
tenancy. Express or specified term tenancies are recognized 
in both states as terminated without notice upon expiration.

In Idaho, unlawful detainer jurisdiction is available 
when a person continues in possession in person or by 
subtenant of the property, or any part thereof, after expira-
tion of the term for which it is let, without the permission 
of the landlord.6 The state statute does not provide for the 
giving of any notice terminating tenancy before an action 
for possession may be maintained.7 Lessor must elect to 
treat the holding-over Lessee as a trespasser or hold him 
to a new tenancy.8

Washington law is similar to Idaho law in that no no-
tice is necessary to commence an unlawful detainer action 
against a tenant who holds over or continues in possession 
after expiration of the stated lease term.9 Washington rec-
ognizes express term tenancies in RCW 59.18.210 as valid 
residential tenancies for a period under one year without 
acknowledgment, witnesses or seals. Leases over one year 
must be in writing, and acknowledged.10 Washington rec-
ognizes the doctrine of substantial performance to remove 
the otherwise void lease from the operation of the statute 
of frauds.11

Washington law provides that members of the military 

service, including their dependents, may prematurely 
terminate tenancies for a specified term within seven days 
of receipt by such tenant of reassignment of deployment 
orders.12

Periodic Tenancy
Periodic tenancies, typically known as “month-to-

month” tenancies, are also addressed in each state’s unlaw-
ful detainer statutes.

Idaho law provides for unlawful detainer jurisdiction 
when a person continues in possession after expiration of 
the term for which it is let to him without the permission of 
the landlord;13 but in case of a tenancy at will, it must first 
be terminated by notice as prescribed in the Civil Code.14 
In Idaho, a month-to-month periodic tenant is known as 
a “tenant at will,” and a landlord may terminate tenancy 
at will by giving the tenant notice in writing to vacate the 
premises within a period of not less than one month, to be 
specified in the notice.15 A tenant may terminate a tenancy 
at will by providing the landlord written notice that the 
tenant will be vacating.16

It is noteworthy that Idaho and Washington have very 
different definitions of “tenancy at will.” In Washington, a 
tenancy at will is created when an individual occupies real 
property of another with consent of the owner but with-
out a denominated rental amount or designated period of 
tenancy. 17 In addition, in Washington, “tenancies at will” 
are not subject to unlawful detainer jurisdiction.18

Washington recognizes month-to-month, periodic 
tenancies.19 Unlawful detainer jurisdiction is available in 
Washington to terminate a month-to-month tenancy after 
the landlord issues a notice to terminate tenancy more than 
20 days prior to the end of the month, requiring the tenant 
to quit the premises at the expiration of such month.20 In 
Washington, a tenant who is a member of the armed forces, 
including a dependent, may terminate a rental agreement 
with less than 20 days’ notice if the tenant receives reas-
signment or deployment orders that do not allow a 20-day 
notice.21

Non-Payment of Rent
Both Washington and Idaho provide for terminating 

tenancies with unlawful detainer proceedings for non-
payment of rent, pursuant to a three-day notice to pay rent 
or vacate, but the processes in each state differ thereafter.

In Idaho, unlawful detainer jurisdiction is available 
when a tenant is in default in rent after receiving a three-day 
notice to pay rent or vacate.22 Such notice may be served 
any time within one year after the rent becomes due.23 
Idaho requires a three-day notice to pay rent or vacate to 
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state that the prevailing party in litigation shall recover 
attorney fees and costs.24

Idaho statutes make a distinction in process based 
upon the size of the premises. Smaller tracts are subject 
to an expedited hearing process, while larger tracts are 
not.25 Idaho provides agricultural tenancies with additional 
holdover rights.26

Idaho provides the landlord with two options to pro-
ceed with an unlawful detainer action for non-payment of 
rent. Under the first option, the landlord may proceed in an 
expedited action for possession of the leasehold premises 
and request attorney fees and costs.27 If the landlord invokes 
this expedited remedy, the landlord may not request judg-
ment for lost rents, but in return is entitled to have the court 
set a trial within 12 days from filing the complaint.28 If an 
Idaho landlord desires to pursue a judgment for unpaid 
rent and/or extraordinary wear and tear damages with 
an action for possession, then the landlord/plaintiff may 
elect to proceed under the second option as in other cases 
with a typical summons, including a 20-day return date.29 
Whenever an issue of fact is presented by the pleadings, 
it must be tried by a jury.30

By contrast, in an unlawful detainer summons in Wash-
ington, the plaintiff issues the summons and is responsible 
for determining the return date, but the return date must 
be not less than seven or more than 30 days from the date 
of service of the summons on the tenant.31

Eviction for Breach of Tenant Duties
Idaho law provides for unlawful detainer jurisdiction 

for tenants that continue in possession after failure to 
perform conditions or covenants of the lease, other than 
nonpayment of rent, after three days’ notice requiring 
performance or vacating possession of the property.32 If, 
however, the covenant or condition of the lease at issue 
cannot be performed, then no demand for performance 
needs to be made and a three-day notice to vacate will 
suffice.33 Unlawful detainer jurisdiction is also available 
upon unauthorized assignment or subletting, or upon 
the commission of waste by a tenant or subtenant, upon 
service of notice to vacate (i.e., no option to comply needs 
to be given).34

Unlawful detainer cases for “cause” in Idaho (i.e., for 
breach of tenant duties other than drug activity) are not 
provided any type of expedited summary proceeding and 
are subject to normal civil summons, case tracking, and 
schedule order.35 Idaho laws regulating unlawful detainer 
proceedings and judgments for restitution of the leasehold 
premises are codified at I.C. §6-316.

In Washington, unlawful detainer jurisdiction is avail-
able if the tenant fails to perform tenant duties after 10 

days’ notice to comply or vacate.36 A landlord must act 
within 60 days of issuing a notice to comply or vacate upon 
a tenant.37 The Washington Residential Landlord/Tenant 
Act requires that the tenant’s default be substantial for the 
landlord to proceed to terminate a residential tenancy in 
an unlawful detainer proceeding.38 In Washington, there 
is no restriction against a landlord utilizing a show cause 
proceeding in a “for cause” eviction case (i.e., where a ten-
ant has breached a duty).39 However, Washington courts 
have held that the tenant’s ability to raise a material issue 
of fact is a sufficient basis to delay the award of a writ of 
restitution and to set the matter for a jury trial.40

Washington’s Residential Landlord/Tenant Act in-
cludes codified tenant duties.41 For example, tenants are re-
quired to pay rent as agreed, keep the premises they occupy 
clean and sanitary, properly dispose of garbage, rubbish, 
and debris, and properly use and operate all electrical, gas, 
heating, plumbing, and all other fixtures and appliances.42 
Further, tenants are prohibited from intentionally and 
negligently destroying, defacing, damaging, impairing, or 
removing any part of the structure, engaging in waste or 
nuisance activity, or engaging in drug or gang activity.43 
Landlords and tenants may agree to other reasonable rules 
and restrictions.44

Waste
Idaho law regarding eviction for waste provides:

A tenant or subtenant, assigning or subletting, or com-
mitting waste upon, the demised premises contrary 
to the covenants of his lease, thereby terminates the 
lease, and the landlord, or his successor in estate, 
shall, upon service of three (3) days’ notice to quit 
upon the person or persons in possession, be entitled 
to restitution of possession of such demised premises 
under the provisions of this chapter.45

The Idaho statute does not authorize any expedited 
hearing process for causes of action relating to assignment, 
sublet, or committing waste at the leasehold premises.46

In Washington, the tenant has statutory duties to 
maintain the proper condition of the leasehold premises, 
including the duties to properly clean and maintain the 
leasehold premises, as well as not permit common waste.47 
A landlord may provide 30 days’ written notice to the tenant 
to cure a breach of the tenant’s duties that can be remedied 
by repair, replacement of a damaged item, or cleaning by the 
tenant.48 If the tenant fails to cure after notice, the landlord 
may remedy at the tenant’s expense.49

Washington allows for termination of tenancy for waste 
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the tenant. ‘Drug-related activity’ means that activity 
which constitutes a violation of chapter 69.41, 69.50, 
or 69.52 RCW.54

Further, under Washington law, “[i]f drug-related activ-
ity is alleged to be a basis for termination of tenancy under 
RCW 59.18.130(6), RCW 59.12.030(5), or RCW 59.20.140 
(5), the compliance provisions of this section do not ap-
ply and the landlord may proceed directly to an unlawful 
detainer action.”55

The Washington unlawful detainer statute does not 
expressly reference drug activity.56 However, the common 
practice is to characterize the drug activity as nuisance 
activity, which is covered by the Washington Unlawful 
Detainer Act.

Trials / Hearings
Idaho allows the expedited trial for unlawful detainer 

proceedings only in matters relating to nonpayment of rent 
or unlawful delivery, production, or use of a controlled 
substance.57 In these matters, the court will adjudicate the 
issue of restitution of the premises to the landlord, and at-
torney fees and costs, but will not entertain damage awards 
for lost rents and charges.58 The action is tried by the court 
without a jury.59 Idaho requires the plaintiff to provide a 
form summons to the clerk of the court, who sets a date 
for hearing and issues the summons. The summons and 
complaint must be served upon the tenant/defendant not 
less than five days prior to trial.60

As previously stated, if an Idaho landlord seeks to 
recover damages as well as possession of the demised 
premises, then there is no right to an expedited trial date, 
and the case is subject to a standard 20-day summons 
return date.61 The Idaho unlawful detainer trial process 
is governed by I.C. §6-316, which provides for restitution 
and damages awards. If there is a disputed issue of fact, 
the matter must be tried by a jury, unless waived.62

Under Washington law, a court may conduct a show 
cause hearing in the context of residential evictions.63 The 
statute applies to all actions in unlawful detainer and 
requires the court to examine the parties and witnesses 
orally to ascertain the merits of the complaint and answer.64 
If it appears that the Plaintiff has the right to be restored 
to possession, the court shall enter an order directing the 
issuance of a writ of restitution.65 The court is to weigh 
whether there are any substantial issues of material fact.66 
During a show cause hearing, the court has an affirmative 
duty to ascertain the merits of defenses raised for the first 
time during the show cause hearing, and to examine the 
parties and the witnesses.67 A tenant who raises a viable 

in the Residential Landlord/Tenant Act, which provides:

When he or she commits or permits waste upon 
the demised premises, or when he or she sets up or 
carries on thereon any unlawful business, or when 
he or she erects, suffers, permits, or maintains on or 
about the premises any nuisance, and remains in 
possession after the service upon him or her of three 
(3) days’ notice to quit.50

As previously mentioned, in Washington, the waste 
statute is frequently used to terminate tenancies due to 
the nuisance and unlawful business activity prohibitions. 
Washington is similar to Idaho in that both states’ notices 
require the tenant to vacate without opportunity for cure. 
Notice in Washington must be served in accordance with 
RCW 59.12.040.

Drugs and Nuisance Activity
In Idaho, unlawful drug activity is a basis for unlawful 

detainer. Idaho law provides that:

A tenant of real property, for a term less than life, 
is guilty of an unlawful detainer …[i]f any person 
is, or has been, engaged in the unlawful delivery, 
production or use of a controlled substance on the 
premises of the leased property during the term for 
which the premises are let to the tenant. For purposes 
of this chapter, the terms ‘delivery,’ ‘production,’ and 
‘controlled substance’ shall be defined as set forth in 
section 37-2701, Idaho Code.51

In Idaho, unlawful detainer cases involving delivery 
production or use of controlled substance are subject 
to expedited trial for possession of the premises 
within 12 days from filing of the complaint.52 An 
unlawful detainer action based upon controlled sub-
stance in Idaho may be heard by a judge, not a jury.53

Under the Washington Residential Landlord/Tenant 
Act (RCW 59.18 et seq.):

Each tenant shall pay the rental amount at such times 
and in such amounts as provided for in the rental 
agreement or as otherwise provided by law and 
comply with all obligations imposed upon tenants 
by applicable provisions of all municipal, county, and 
state codes, statutes, ordinances, and regulations, and 
in addition shall… [n]ot permit a nuisance…[and 
shall n]ot engage in drug-related activity at the rental 
premises, or allow a subtenant, sub-lessee, resident, 
or anyone else to engage in drug-related activity at 
the rental premises with the knowledge or consent of continued on next page
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legal defense is entitled to testify in support of that defense, 
subject to the rules of evidence.68 If the tenant raises a 
substantial material issue of fact, the matter is subject to a 
jury trial, unless waived.69

Idaho does not provide the summary expedited pro-
cess for matters considered rather routine in Washington, 
such as evictions of hold-over tenants after expiration of 
the stated lease term,70 evictions for cause,71 and evictions 
for assigning or waste.72

Tenancy at Sufferance
Idaho defines tenancy at sufferance as a person remain-

ing in possession of a foreclosed home following the tenth 
day after trustee’s sale.73 The statute excepts individuals 
in possession under interest prior to the subject deed of 
trust. Termination of a tenancy at sufferance is not directly 
mentioned in the Idaho unlawful detainer statute.

Washington law defines tenancy at sufferance as fol-
lows:

Whenever any person obtains possession of premises 
without the consent of the owner or other person hav-
ing the right to give said possession, he or she shall 
be deemed a tenant by sufferance merely, and shall 
be liable to pay reasonable rent for the actual time 
he or she occupied the premises, and shall forthwith 
on demand surrender his or her said possession to 
the owner or person who had the right of possession 
before said entry, and all his or her right to posses-
sion of said premises shall terminate immediately 
upon said demand.74

However, the foregoing statute is inapplicable to mat-
ters relating to residential tenancies.75 The Washington 
unlawful detainer statute provides for a termination of a 
tenancy at sufferance, stating as follows:

A tenant of real property for a term less than life is 
guilty of unlawful detainer… [if a] person who, with-
out the permission of the owner and without having 
color of title thereto, enters upon land of another and 
who fails or refuses to remove therefrom after three 
days’ notice, in writing and served upon him or her 
in the manner provided in RCW 59.12.040. Such 
person may also be subject to the criminal provisions 
of chapter 9A.52 RCW.76

Continuance of Actions
Idaho addresses continuances of actions, specifically 

by statute.77 This statute is strict in limiting continuances 
for no longer than two days, unless the defendant provides 

sufficient surety to the adverse party. Many landlords will 
use the sufficient surety language to support a request that 
the tenant should post a bond to obtain a continuance.

By contrast, Washington does not have a specific stat-
ute addressing continuance of action in unlawful detainer 
matters; however, certain cases are cited for the proposition 
that the unlawful detainer statutes are to give the landlord 
a speedy, efficient action to evict a tenant for breach or 
certain activities on the premises.78

Serving Notices
Both Idaho and Washington have statutes regulating 

how notices to tenants are to be served to invoke unlaw-
ful detainer jurisdiction. In Idaho, notices must be served 
by delivering a copy to the tenant personally, or if he is 
absent from his residence and his usual place of business, 
by leaving a copy with some person of suitable age and 
discretion, at either place, and sending a copy through the 
mail.79 If such place of residence cannot be ascertained, or 
a person of suitable age cannot be found, then notice may 
be served by affixing a copy of the notice in a conspicu-
ous place on the property and sending a copy through the 
mail. 80 In Fry v. Weyen, the court found that where a tenant 
admitted, and the record showed, that he had personally 
received notice from landlord to quit, the Supreme Court 
would not pass on tenant’s contention that the notice was 
not served in accordance with the statute.81

The statute regulating the manner of service of notices 
upon tenants in Washington is very similar to Idaho’s 
statute, except it does not include an express requirement 
to attempt to locate the tenant at the usual place of busi-
ness.82 The Washington courts have uniformly held that 
strict compliance is required for time and manner of service 
requirements for notice in unlawful detainer actions.83 In 
Washington, the fact that the tenant has received the notice 
is outweighed by the need to meet the statutory require-
ments for the manner of serving the notice.84

Tenant Claims and Defenses
Both Washington and Idaho recognize various ten-

ant defenses to unlawful detainer. Each jurisdiction has 
a different way of providing tenants with remedies when 
aggrieved.

Idaho has cases addressing issues such as self-help 
evictions and waiver. Self-help evictions are prohibited 
in Idaho.85 The Idaho courts appear to be reluctant to 
find waiver by the landlord in absence of the intent to ir-
revocably waive the lease, which must be weighed on a 
case-by-case basis.86

By contrast, Washington courts have found waiver in 
continued on next page
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many situations prohibiting a landlord from going forward 
after acceptance of rent or numerous other basis.87 Washing-
ton, however, has clarified how the landlord’s acceptance 
of rent in an amount insufficient to satisfy the notice to pay 
or vacate served upon the tenant is insufficient to stop the 
landlord from proceeding in the action.88

Idaho law provides a statutory remedy for tenant ac-
tions against landlords for damages.89 The statute provides 
tenants a claim mechanism against landlords for various 
damages and specific performance relating to waterproof-
ing, weather protection, plumbing, heating, cooling facili-
ties, failing to maintain the premises, and failing to return a 
security deposit as provided by law. The statute is similar 
to unlawful detainer but allows the tenant a right of action 
against a landlord who breaches a duty after three days’ 
notice to comply. The manner of serving tenant’s notice 
to the landlord demanding action within three days is 
governed by I.C §6-323.

Both Washington and Idaho recognize implied cov-
enants of habitability and quiet enjoyment. Idaho allows 
the tenant an affirmative right against a landlord for breach 
of the statutory warranty of habitability.90

The state of Washington also recognizes an implied 
warranty of habitability.91 Additionally, Washington also 
imposes a statutory warranty of habitability on landlords.92 
In Washington, a landlord has time parameters for curing 
defaults in landlord duties after receiving written notice 
from the tenant. If the landlord fails to perform duties after 
written notice from the tenant, the tenant is empowered 
with various statutory remedies, including terminating the 
tenancy prior to the stated expiration date.93 In some cases, 
the tenant may repair and deduct for damages,94 or argue 
that a diminished amount of rent is due.95 In Washington, 
a tenant may assert breach of warranty of habitability as a 
defense issue in the landlord’s action of unlawful detainer 
against the tenant.96

Idaho interprets the warranty of habitability to require 
the landlord to maintain the leasehold premises in a non-
hazardous condition.97 This warranty exists by statute, not 
common law.98

Security Deposits
Under Idaho law, landlord retention of deposit money 

for damages beyond normal wear and tear is permitted.99 
The statute requires a deposit refund to be made within 
21 days, or within 30 days if provided for by agreement 
of the parties. Idaho law also provides a right of action for 
deposit refund when the landlord fails to timely remit a 
deposit disposition statement and/or refund due.100 The 
new owner of the conveyed leasehold property is liable to 
refund deposits to the subject tenant.101

In Washington, deposits must be held at a financial 
institution disclosed in the lease.102 If a deposit is held 
for property damage, there must be a written property 
condition checklist and the rental agreement must state all 
terms and conditions to maintain the deposit. No part of 
a deposit may include a non-refundable fee.103 Within 14 
days of learning of abandonment or obtaining possession 
of the leasehold premises, the landlord must send a state-
ment to tenant(s)’ last known address advising of basis 
for retention or refund, or face liability for up to twice the 
amount of the original deposit plus attorney fees and costs.

Conclusion
Several similarities exist between Idaho and Wash-

ington statutes and case law relating to unlawful detainer 
jurisdiction and residential tenancies. However, multiple 
differences also exist between the two jurisdictions, which 
can produce rather diverse outcomes. In order for a landlord 
or a tenant to obtain a satisfactory result in an unlawful 
detainer action and/or residential tenancy matter, he or 
she must meticulously review and become familiar with 
the governing statutes and requirements therein. Failing 
to perfect the various statutory requirements in either 
jurisdiction may lead to costly and disappointing results 
for that party.
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